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(i) 


QUESTIONS PRESENTED 


Pursuant to a Prehearing Stipulation dated December 5, 1961, 
approved by Prehearing Order dated December 7, 1961, all parties 
agree that the following questions are presented:? 


1. Whether the Commission, in granting the application of Benns, 
applied the overlap of primary services area provisions of Section 3.35 


of its Rules arbitrarily and erroneously. 


2. Whether the Commission, in ruling on the assertion by Falt 
that Benns had prosecuted her application for a period of over 2 years 
without having reasonable grounds for belief that the antenna site speci- 
fied would be available, acted arbitrarily and contrary to the spirit and 
purpose of Section 3.33(a) of its Rules. 


3. Whether the Commission's determination that Benns was en- 


| 
titled to a significant preference over Falt in connection with the factor 


of diversification of ownership of media of mass communications was 


reasonable and supported by substantial evidence. 


4. Whether the Commission's refusal to permit inquiry into the 
broadcast interests of Benns' immediate family in the absence of a 
| 
showing of control by Benns was arbitrary and erroneous, 


5. Whether the Commission's conclusion that there|were no 
grounds for preference to either Benns or Falt in connection with the 
factors of civic participation, integration of ownership and management, 
broadcast experience and diversification of business interests was 


arbitrary and erroneous. 


7 The sequence of questions presented has been revised for convenience and 
clarity. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
a. The Hearing 
b. The Commission's Decision 
Diversification 
Ascertainment of Community Needs 
Civic Participation 
Ownership-Management Integration 


Broadcast Experience and Diversification of 
Business Interests E 


c. The Memorandum Opinion and Order Denying 
Falt's Petition for Reconsideration 


STATUTES AND RULES 
STATEMENT OF POINTS 


SUMMARY OF ARGUMENT 


ARGUMENT: 


I. The Commission's Conclusion that Section 3.35(a) 
Of Its Rules Was Not Applicable to the Benns 
Application Was Arbitrary and Capricious 


A. The extent of overlap involved in the Benns 
application is such that, absent countervailing 
considerations, it must be concluded that it 
would violate Section 3.35 (a) 


The Commission's decision discloses no 
countervailing considerations to indicate that 
Section 3.35 (a) was not applicable to the Benns 
application; if other considerations entered 
into the Commission judgment, they are not 
disclosed s : 7 : ‘ in Ia 


Benns has made no affirmative showing that 
violation of the multiple ownership rule would 
serve the public interest 3 5 5 a 


The Benns Application Did Not Satisfy the 
Requirements of Section 3.33(a) of the 
Commission's Rules . : z 


The Commission's Action in Awarding the Benns 
Application a Preference for Diversification of 
Mass Communications Media was Arbitrary and 
Capricious ‘ 3 


A. The Commission did not consider the full 
extent of Benns' WVOK interests in comparing 
the two applicants . A ss ? fe : 


The Commission erred in ascribing significance 
to the number of stations and of broadcast hours 
which Falt controls while disregarding the power 
and potential audience of the stations which Benns 
controls or has an interest in : 


Since the diversification issue in the Commission's 
view was determinative of this case reversal is 
required. 


The Commission Incorrectly Excluded Evidence 
Concerning the Broadcast Interests of Benns' 
Immediate Family E s F ‘ : P 
The Commission's Failure to Award a Preference 
To Falt in the Areas of Civic Participation, Ownership- 
Management Integration, and Broadcast Experience and 
Diversification of Business Interests was Arbitrary and 
Capricious : 
CONCLUSION 
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UNITED STATES COURT OF APPEALS 


For The District Of Columbia 
Circuit 


No. 16,686 


J.B. FALT, JR., 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 


IRALEE W. BENNS, tr/as 
SHEFFIELD BROADCASTING CO.., 


Appeal from Decisions of the 
Federal Communications Commission 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant, 


Appellee,,. 


Case No. 16,686 is an appeal from (1) a Decision and Order of the 


Federal Communications Commission released April 14, 
374),? denying the application of J. B. Falt, Jr. for a cons 


1961 (R. 367- 


truction permit 
| 


1 Citations to the official record are designated R. ___; Citations to the official 
transcript are designated Tr. __.. 
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for a new standard broadcast station to operate on frequency 1290 kilo- 
cycles, with power of 1 kilowatt, daytime only, at Sheffield, Alabama, 
and granting the mutually exclusive application of Iralee W. Benns, 
tr/as Sheffield Broadcasting Company, for the same facility and (2) a 
Memorandum Opinion and Order of the Federal Communications Com- 
mission released September 18, 1961 (R. 621-623), denying the Petition 
for Reconsideration of J. B. Falt, Jr. directed against the Decision and 
Order released April 14, 1961. 


This appeal is taken pursuant to Section 402(b) of the Communica- 
tions Act of 1934, as amended (47 U.S.C. §402(b) ). 


STATEMENT OF THE CASE 


Mutually exclusive applications for a new standard broadcast 
station to operate on the frequency 1290 kilocycles with power of 1 kilo- 
watt, daytime only, at Sheffield, Alabama were filed with the Federal 
Communications Commission by Appellant, J. B. Falt, Jr., (hereinafter 
'Falt") and by Intervenor, Iralee W. Benns, tr/as Sheffield Broadcasting 
Company (hereinafter "Benns") (R. 1-49, 388-426). By Order adopted 


February 12, 1958 and released February 17, 1958, both applicants were 


found to be legally, financially and technically qualified to operate the 
proposed stations and the applications were designated for consolidated 
hearing (R. 50-52). Insofar as here pertinent the hearing issues speci- 
fied in the Commission's Order were the standard comparative issues 
under which the Commission chooses between mutually exclusive appli- 
cants for the same facility: 

3. To determine which of the operations proposed in the 

above-captioned applications would better serve the public 

interest in the light of the evidence adduced under the fore- 


going issues and the record made with respect to the sig- 
nificant differences between the applicants as to: 


a) the background and experience of each of 
the above-named applicants to own and operate the 
proposed stations. 
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b) the proposals of each of the above-named 


applicants with respect to the management and 
operation of the proposed stations. 


c) the programming service proposed in each 


of the above-mentioned applications. 


4. To determine in the light of the evidence adduced pur- 


suant to the foregoing issues which, if either, of the 
cations should be granted. 


appli- 


Public hearings in the above proceeding were held on November 13 
and 14, 1958, and on September 21, 1959, and the Record was closed on 
September 21, 1959 (Tr. 14-260). Proposed findings and conclusions and 
replies were filed by both applicants and the Commission's Broadcast 
Bureau (R. 235-302, 460-529). On March 30, 1960, the Hearing Exami- 
ner released an Initial Decision looking toward grant of the Benns appli- 
cation and denial of the Falt application (R. 309-330). Exceptions to the 
Initial Decision, together with briefs in support thereof, and Replies to 
Exceptions were filed by the parties (R. 333-346, 348-360, 555-580, 582- 
588). The case came on for Oral Argument before the Commission, 


sitting en banc, on November 4, 1960 (Tr. 261-303). 


On April 14, 1961, the Commission released its decision (two 


commissioners not participating) granting the application 
denying the application of Falt (R. 367-374). On May 15, 


of Benns and 
1960, Falt filed 


a Petition for Reconsideration of the Commission's action (R. 604-612). 


By Memorandum Opinion and Order (two commissioners 


not participat- 


ing, one commissioner dissenting) released September 18, 1961, the 
Commission affirmed its Decision and denied Falt's Petition (R. 621- 
623). On October 18, 1961, Falt filed a Notice of Appeal and Statement 


of Reasons Therefor with this Court. 


a. The Hearing 


The hearings in this case developed one evidentiary ruling which 


is pertinent to this appeal. 
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After testimony by Benns on direct and cross examination con- 
cerning her broadcast interests and certain of the broadcast interests of 
her husband and son, counsel for Falt asked the following question: 

Q. Your son who is associated with you in the owner- 

ship of WVOK, Mr. Williams E. Benns, Jr., he has 
certain other broadcast interests, does he not? 
(Tr. 30-31). 
The Hearing Examiner sustained an objection lodged by counsel for 
Benns on the ground that the other broadcast interests of William E. 


Benns, Jr. were irrelevant. 


b. The Commission's Decision 


The Commission adopted, with certain modifications, the Findings 
of Fact and Conclusions of the Hearing Examiner RR. 367). Insofar as 
they are pertinent to the matters raised by this appeal, the Commis- 


sion's Findings and Conclusions follow. 
Diversification 


The Commission found that Benns is 12- 1/2% stockholder of Voice 
of Dixie, Inc., licensee of WVOK, a 50,000 watt standard broadcast sta- 
tion in Birmingham, Alabama. Benns' husband, William E. Benns, Sr., 
and son, William E. Benns, Jr., own 12-1/2% and 25%, respectively, of 
Voice of Dixie, Inc. Benns is president of the licensee corporation and 
active General Manager of WVOK, and has been responsible for setting 
all overall policies and making major operational decisions for WVOK 
since 1947. The remaining 50% of Voice of Dixie, Inc., is owned by a 
person who does not participate in the active management of the station 
(R. 313). Benns is also 45% stockholder of WFLI, Inc., permittee of 
standard broadcast station WFLI, a 10,000 watt standard broadcast 


4 Findings of the Commission are cited either to the Initial Decision (R. 309- 
330) or the Commission's Decision (R. 367-374), as appropriate. 


5 


station at Lookout Mountain, Tennessee. 1 She is director and president 
of the permittee corporation (R. 317). 


Birmingham is approximately 100 miles from Sheffield. The one- 
half millivolt per meter (0.5 mv/m) contour of Benns' WVOK would 
overlap 47.2% of the 0.5 mv/m contour of Benns' proposed Sheffield 
station. There would be no 2.0 mv/m contour overlap (R. 316-317). 


The Commission found that Falt is 60% stockholder of Huntsville 
Broadcasting Co., Inc., licensee of standard broadcast station WFUN,” 
Huntsville, Alabama. Mrs. Falt owns 6-2/3% of the stock jin the licensee 
corporation. Falt is sole owner of standard broadcast station WAJF,° 
Decatur, Alabama. Falt is 66-2/3% stockholder of Marshall County 
Broadcasting Co., Inc., permittee of a new standard broadcast station at 
Arab, Alabama (R. 317).* 


The Commission Decision concludes that the diversification of 


mass media of communications comparative issue is determinative in 


this case. It awards a substantial preference to Benns in this area 
| 


(R. 370). 


Ascertainment of Community Needs 


The Commission found that in connection with familiarizing herself 
with the local interests and needs at Sheffield, Benns (and her assistant) 
conferred with two officials in the Muscle Shoals Chamber of Commerce 
and contacted certain businesses in the area (R. 373). The Commission 
found that Falt made a comprehensive survey of the Sheffield area pos- 
sibilities for a radio station. He spent 10 or 12 days interviewing 
individuals in Sheffield regarding programming and community coopera- 
tion (R. 319). 


" Reference to standard maps discloses that Lookout Mountain|/is contiguous to 
Chattanooga. 

2 A 250 watt station. 

3 4 250 watt station. 


¢ Now licensee of WRAB, a 1000 watt station. 
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The Commission concluded that some small degree of preference 
flows to Falt as 4 result of his efforts to ascertain the needs of the 
community (R. 370). 

Civic Participation 


The Commission found that Benns is an active member of the 


Birmingham Chamber of Commerce, an active member of her church, 


and a member of the Birmingham Better Business Bureau (R. 314). The 
Commission found that Falt is (1) active in the Huntsville Rotary Club 
(Chairman, Music Committee); (2) active in the Huntsville Historical 
Society (President); (3) active in Church affairs (Vice Chairman); 

(4) continuing member of the PTA; (5) charter member of Huntsville 
Optimists Club (active in club for seven years including term as director 
and president, and general chairman of Optimist Air Show); (6) former 
member of State’ Rent Control Board (local Chairman of Price Control 
Information Committee); (7) former Solicitor of Community Chest 
(several years); and (8) a patron of the Huntsville Civic Orchestra 


(R. 316). 


The Commission concluded that both applicants are active in civic 
affairs in their respective communities and no preference attaches to 
either on this issue (R. 369). 


| Ownership-Management Integration 


The Commission found that Benns does not plan to reside in Shef- 
field. She will have daily contact with the station and the station manager 
who will work under her. Benns will be responsible for ultimate deci- 
sions (R. 314). 'The Commission found that Falt does not plan to reside 
in Sheffield, but! that Falt does plan to spend at least two full days each 
week in Sheffield on affairs of the station. Falt will be general manager 
of the station and will formulate all station policy and personally super- 
vise all aspects of station operation (R. 372). 
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| 
Although the Hearing Examiner reached no explicit conclusion 


with respect to integration of ownership and management, the Commis- 
sion concluded that it agreed with the examiner's conclusion that no 
grounds for preference of one applicant over the other exist in this area 
of comparison (R. 369). 
| 
Broadcast Experience and Diversification 
of Business Interests 

The Commission found that since 1947 Benns has been operating 
head of WVOK, Birmingham. From 1939 to 1942 she was associated 
with Radio Station WFTM, Fort Myers, Florida. Prior to entering 
broadcasting, Benns was a school teacher and had some experience in 
journalism and advertising with the Christian Science Monitor. She 
worked in a war plant during World War II (R. 312-313). The Commis- 
sion found that since 1948 Falt has been operating head of Station WFUN, 
Huntsville, Alabama and since 1953 he has been operating head of Station 
WAJF, Decatur, Alabama. Prior to entering broadcasting, Falt had 
experience as a teacher, as a special agent for Northwestern Life Insur- 
ance Co., on active duty with the Army Engineers (1935-36), as an 
executive in the nursery business, as an executive in the meat packing 
business and as an officer on a World War II tour of active duty with the 
U.S. Navy (R. 315-316). 


| 
The Commission concluded that Benns “has had a career as a 
successful businesswoman from the inception of her business career"; 
it concluded that Falt "has had an extensive and successful experience 
as an executive in a number of different businesses" and that "his 
record as a naval officer is most creditable." No preference in these 
areas was awarded (R. 369, 327-328). 
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c. The Memorandum Opinion and Order Denying Falt's 
Petition for Reconsideration 

The Falt Petition for Reconsideration raised three points. First, 
Falt claimed that grant of the Benns application was contrary to Section 
3.35 ("Multiple Ownership") of the Commission's Rules (R. 607-608). 
The Commission did not specifically rule on this contention; however, it 
concluded that a grant to Benns "would not result in a concentration of 
control contrary to the public interest” (R. 624). 


Second, Falt asserted that the Benns application did not comply 
with Section 3.33 ("Antenna systems; showing required") of the Commis- 
sion's Rules (R. 608-610). In support of this contention, Falt furnished 
an affidavit to the effect that Benns had prosecuted her application for 
over two years without a firm antenna site (R. 611). The Commission 
rejected Falt's contention for the reason that no showing had been made 
that the Benns site "is not presently available" (R. 622-623). 


Third, Falt claimed that he, not Benns, was entitled to a substan- 
tial preference on the issue of diversification of mass media of com- 
munications (R. 605-607). With respect to this point, the Commission 
adhered to its original position (R. 621-622). 


STATUTES AND RULES 


Pertinent provisions of the Communications Act and of the Com- 


mission's Rules are set forth in Appendix B of this Brief. 


STATEMENT OF POINTS 


1. The Benns application contravenes the requirements of Sections 
3.35(a) (multiple ownership) and 3.33(a) (firm antenna site) of the Com- 
mission's Rules and therefore should not be granted. 


2. In considering the diversification issue the Commission ignored 
the facts that Benns controls WVOK and that the Benns stations are 
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substantially more powerful and have substantially greater service 
areas than the Falt stations. 


3. The Commission's findings require a preference for| Falt in the 
areas of civic participation, ownership-management integration, and 
broadcast experience and diversification of business interests. 


SUMMARY OF ARGUMENT 
I 


Section 3.35(a) of the Commission's Rules is an absolute bar to 
grant of a station license where the applicant already has a station ren- 


dering primary service to ''a substantial portion" of the proposed sta- 


tion's primary service area. 


In this case Benns' WVOK renders primary service to 47.2% of 
her proposed Sheffield station's primary service area. On its face 47.2% 
is such a substantial proportion that it would appear to violate the rule. 


Recognizing that the Commission has sometimes introduced into 
its application of the "overlap" rule certain qualitative considerations, 
the decision does not disclose that it did so in this case. There are in- 
sufficient findings to indicate that the Commission considered the case 
in terms of its 1947 policy directive on the application of the "overlap" 
rule. 


There is no evidence to indicate that Benns made an ‘affirmative 
showing that violation of the "overlap" rule would be in the public inter- 
est, such as is required to invoke the rule's excepting clause. 


va 


Section 3.33(a) of the Commission's Rules requires that a broad- 
cast station application specify a firm transmitter site. Commission 
application of this rule indicates that an applicant must have reasonable 
ground for believing that the specified site would be available. 
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Benns prosecuted her application for over two years with no 


reasonable ground for believing her proposed site would be available. 


Benns' short term lease on the site had expired and the owner of the 
land had informed her only that, 
land, he would be willing to lease it to her again in the future. 


The Commission's position that there is no violation absent a 
showing that the site is in fact unavailable is not responsive to the issue. 
The Commission's own standard is "reasonable ground for believirg"; 


at a minimum the Commission should have met the issue in these terms. 


il 


For purposes of comparing the applicants in the area of diversifi- 
cation of mass communications media the Commission did not weigh the 
full extent of Benns’ interest in WVOK. Although the Commission made 
findings of fact which show Benns has undisputed control over WVOK, 
the Commission's decision makes clear that it considered her interest 


as limited to her 12-1/2% stock ownership in the licensee corporation. 


Also with respect to the diversification issue, the Commission did 
not consider the fact that Benns' stations are many times more powerful 
and have much greater service areas than Falt's stations. Although the 
Commission made comparisons in comparable areas (these comparisons 
weighing in favor of Benns), the decision makes clear that the disparity 
in power and service areas was ignored (these comparisons weighing 


heavily in favor of Falt). 


Since the Commission considered the diversification issue deter- 
minative in this case, its failure to consider the full extent of Benns' 
WVOK interest and the disparity in power and service areas between 
Benns' and Falt's stations cannot be considered harmless error and 


requires reversal. 
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IV 


The Examiner's refusal to permit counsel for Falt to cross- 
examine Benns with respect to broadcast interests of members of her 
immediate family deprived Falt of the opportunity to show that the 
pattern of intra-family (mother and son) business dealings] evident with 
respect to WVOK was duplicated in stations where the sonjis the nominal 
owner of the station. With respect to the diversification issue, evidence 
of indirect broadcast interests is just as pertinent as evidence of direct 


broadcast interests. 


The Commission's position that this line of inquiry was improper 
absent a showing of control by Benns over her son is untenable. First, 
there was evidence of such control from the fact that Benns runs WVOK 
while her stock interests are only one-half those of her son. Second, 
the issue is control over a station, not control over the family member 
except as it gives rise to control over a station. The proposed line of 
inquiry was a reasonable way to uncover the extent of Benns' interests 
in or control over stations owned by her son. 


a 


The Commission's findings of fact in the comparative areas of 


civic participation, ownership-management integration and broadcast 


experience and diversification of business interests reveal enormous 
disparities between the applicants. The conclusion that no preferences 
should flow to Falt from these disparities is arbitrary and capricious. 
With all due deference to the Commission's discretion in such matters, 
this result cannot be sustained. 


THE COMMISSION'S CONCLUSION THAT SECTION 3.35 (a) OF ITS 
RULES WAS NOT APPLICABLE TO THE BENNS APPLICATION 
WAS ARBITRARY AND CAPRICIOUS. 


Adopted in 1943, Section 3.35(a) of the Commission's Rules? was 
designed to promote the important policy favoring diversification of 
ownership of mass communications media. This so-called "multiple 
ownership” or "overlap" rule provides in pertinent part as follows: 

No license for a standard broadcast station shall be granted 

to any party . . . if: (a) such party directly or indirectly 

owns, operates or controls another standard broadcast sta- 

tion, a substantial portion of whose primary service area 

would receive primary service from the station in question, 
except upon a showing that public interest... will be 

served through such multiple ownership situation? 

Section 3.35(a) is not part of any comparative issue between mutually 
exclusive applicants. Rather, it is an absolute bar to the grant of a 


license which would create a multiple ownership situation.® 


A. The extent of overlap involved in the Benns application 
is such that, absent countervailing considerations, it 


must be concluded that it would violate Section 3.35(a). 

In the instant proceeding the overlap is between WVOK, a 50,000 
watt station in Birmingham, Alabama, and the proposed Benns station in 
Sheffield. Benns owns 12- 1/2% of WVOK and members of her immediate 
family own another 37-1/2%. Benns is general manager and sole 


EE ee 


li pike & Fischer Radio Regulation 53:160 (hereinafter cited __RR _); Appen™ 
dix, p.B-2 (hereinafter cited App. ). The Commission's Rules, as hereinafter 
cited, are reprinted at 47 CFR : 


‘ The explanatory note to Section 3.35 states: The word “control” as used 
herein is not limited to majority stock ownership, but includes actual working 
control in whatever manner exercised. 


3 See Evansville On The Air, Inc., 3 RR 136 (1946). 
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operating head of WVOK. That she exercises full control over the sta- 
tion is not disputed. Indeed in the comparative hearing Benns assumed 
full credit and responsibility for the WVOK record. Also,/Benns would 
be the 100% owner and would exercise supervision over all activities of 
her proposed Sheffield operation. 


| 
Since Benns controls and operates WVOK and would own, control, 


and operate the Sheffield station, it is evident that Section 3.35(a) is, by 
its explicit terms, applicable if it is found that WVOK provides "primary 
service" to a "substantial portion" of Sheffield's "primary service area." 


A station's primary service area is defined basically by its one- 


half millivolt per meter (0.5 mv/m) contour. Here the record shows 
that the WVOK 0.5 mv/m contour includes 47.2% of the area within the 
Benns proposed Sheffield 0.5 mv/m contour.” In other words, Benns' 


Birmingham station provides primary service to a proportion approxi- 
mating one-half of the area which would receive primary service from 
her proposed Sheffield station. In determining what constitutes a "sub- 
stantial portion" reasonable men might differ — to a point; but, surely, 
to say that nearly one-half is not a "substantial portion" is to deprive 
the phrase of any reasonable meaning. Thus, for the Commission to 


rule, solely upon the basis of the amount of overlap, that Section 3.35(a) 


was not applicable to the Benns proposal would be an arbitrary and 


3 


capricious application of its Rules.” That is, however, precisely what 


the Commission did. 


5 The following sections of the Commission's Rules are pertinent to this ques- 
tion: Section 3.11, 1 RR 53:102; Section 3. 182(f)-(g); 1 RR 53:275-76, App. B-3. 


: See App. A-2. 


See Clarksburg Publishing Co. v. Federal Communications Commission, 
225 F.2d 511 (D.C. Cir. 1955). 
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The Commission's decision discloses no counter- 
vailing considerations to indicate that Section 3.35(a) 
was not applicable to the Benns application; if other 
considerations entered into the Commission judgment, 


they are not disclosed. 

Although Section 3.35(a) makes reference only to ownership, oper- 
ation, and control and to the extent of overlap of primary service areas, 
the Commission from the outset has taken the position that other factors 
may be pertinent to a determination whether it is applicable to any given 
situation. Shortly after the Rule was adopted, and prior to its effective 
date, the Commission promulgated a policy directive concerning its 
application. In FCC Mimeo 74623, issued April 4, 1944, the Commission 
said: 

In determining whether or not an overlapping of signal 

strength results in a standard broadcast station rendering 

primary service to "a substantial portion of the primary 

service area of another broadcast station" within the mean- 

ing of Section 3.35 the Commission will give consideration 

to location of centers of population and distribution of popu- 

lation, location of main studios, areas and populations to 

which services of stations are directed as indicated by 

commercial business of stations, news broadcasts, sources 

of programs and talent, coverage claims and listening 

audience. 

The Commission thus introduced a series of qualitative considerations, 
as distinguished from the purely quantitative consideration of extent of 
overlap, which were to be evaluated in determining whether the Rule 
was applicable. 


Three years later, the Commission was urged to adopt an ironclad 


rule to the effect that a certain percentage overlap would automatically 


invoke the Rule. Instead the Commission issued a new policy directive, 
refining its 1944 position. In Public Notice 7110, April 11, 1947, the 


Commission said: 


1 FCC Docket No. 8050 (1947). 
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In each case the Commission will consider (1) the extent 
of overlap of service areas, (2) the degree of common 
ownership, operation, and control, and (3) all other perti- 
nent factors, including location of centers of population, 
distribution of population, other competitive service to the 
overlap areas and populations, location of trade areas, 
metropolitan districts and political boundaries, areas and 
populations to which services of stations are directed (as 
indicated by commercial business of stations, news broad- 
casts, sources of programs and talent, nature of programs, 
coverage claims, and listening audience) and location of 
main and secondary studios. 


Presumably, the 1947 policy directive is still the Commission's official 


position in this matter.} 


While the Commission could have relied upon one or more factors 
enumerated in (3) of the foregoing directive as a basis for a conclusion 
that Section 3.35(a) was inapplicable, it is plain that it did/not do so. 
Neither the Commission's Decision nor the underlying Initial Decision 
of the Examiner gives consideration in explicit terms to the applicability 
of Section 3.35(a), but both discuss the question of overlap. The Exami- 
ner's entire treatment of this question reads: "Although overlap would 
occur between the 0.5 mv/m contour of WVOK and the station proposed 
by Mrs. Benns at Sheffield, there would be no overlap of the 2.0 mv/m 
contour and Sheffield is some 100 miles from Birmingham" (R. 327); 
and the Commission similarly dismisses the subject stating: "there 
would be no overlap between the 2.0 mv/m contours" (R.370). In terms 
of the Commission's own policy directive, this is not sufficient. A show- 
ing of 47.2% overlap should, at a minimum, have alerted the Commission 
that it needed to examine further into the other factors which it has ex- 


pressly stated it would consider in Section 3.35(a) cases.* 


1 see May Broadcasting Co., 19 RR 795 (1961); Stanislaus County Broadcasters, 
Inc., 13 RR 1077 (1956); Evangeline Broadcasting Co., 7 RR 735 (1953). 


? See Continental Broadcasting Corp., 18 RR 556 (1959). 
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The record is not sufficiently complete to reach a conclusive 
determination on all points raised by the Commission's 1947 directive. 
There is, however, sufficient uncontroverted evidence to reach some 
conclusions. First, the WVOK 0.5 mv/m contour overlaps 47.2% of the 
proposed Sheffield station's 0.5 mv/m contour. Second, Benns owns 
12-1/2% of WVOK (and her immediate family owns an additional 37.5%); 
she unquestionably "operates and controls" WVOK; and she owns indi- 
vidually and will "operate and control" her proposed Sheffield station. 
Thus, under (1) and (2) of the 1947 policy directive, it seems clear that 
a case has been made that Section 3.35(a) is applicable. Can the Com- 
mission's decision to the contrary be sustained upon the basis of factors 
enumerated in (3) of the policy directive ? The answer must be "No." 
First, because the Commission did not purport to rely upon such factors 
(with the possible exception of the bare fact that Sheffield is 100 miles 
from Birmingham) and, second, because the findings and the record are 
largely barren of facts pertinent to (3) of the Commission's directive. 


C. Benns has made no affirmative showing that violation 
of the multiple ownership rule would serve the public 


interest. 

Section 3.35(a) contemplates that an applicant can make an affirma- 
tive showing to the effect that even though there would be a substantial 
overlap of the sort otherwise proscribed by the rule, the overriding 
public interest requires grant of the license. However, it is clear from 
the language of the excepting clause that the contemplated public interest 
showing is a special one addressed to the multiple ownership problem, 
not the general public interest showing implicit in every application.? 

In effect the applicant must show why the rule should be waived in its 


case. 


: United States v. Storer Broadcasting Co., 351 U.S. 192 (1956); Paul A. 
Brandt, 19 RR 42c (1960). 
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Benns has made no showing of the sort required to satisfy the 
Section 3.35(a) excepting clause. The record is bare of such a showing. 
It seems clear that the Commission was not relying upon such a showing, 
although there is no positive ruling to that effect. In the absence of a 
supporting record and an affirmative Commission finding to that effect, 
the Commission's Decision cannot be sustained on the basis of an 
assumption that the Commission considered the excepting clause 
applicable. 


fl. 


THE BENNS APPLICATION DID NOT SATISFY THE REQUIREMENTS 
OF SECTION 3.33(a) OF THE COMMISSION'S RULES. 


Section 3.33(a) of the Commission's Rules 1 requires that all appli- 
cations for standard broadcast stations shall specify a definite trans- 
mitter site. Prior to October, 1953, when the present Section 3.33(a) 
was adopted, it was permissible to apply for non-directional stations on 
a site-to-be-determined basis. In adopting the amendment which elimi- 
nated such applications, the Commission stated that it realized that the 
new rule would impose a burden on certain applicants who! would "'prob- 
ably have the added expense of an option on the desired site," but it felt 
that the simplified procedures in terms of reducing the Commission's 


work load justified the measure in the public interest.2 In interpreting 


this provision the Commission has made clear that the Rule does not 
require an applicant to have a legally enforceable right to/the use of its 
proposed transmitter site but it does require that an applicant have 
reasonable ground for believing that the site will be available.” 


1 1 RR 53:157; App. B-2. 


. Report and Order, Docket No. 10572, quoted in 1 RR 53:157-58 (1953). 
Allowing site-to-be-determined applications necessitated the later processing 
of a second application to specify a site. 


> Beacon Broadcasting System, Inc., 21 RR 727 (1961) and cases cited therein. 
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In the instant proceeding, Benns originally specified a transmitter 
site on which she then held a short-term lease. A few months later the 
lease expired and was not renewed. At that time the owner of the site 
told Benns that, in the event he did not otherwise dispose of the land, he 
would lease it to her again in the future (R. 611). For over two years 
Benns prosecuted her application specifying a site which she did not 
have and which she had no reasonable ground for believing would be 
available. The only thing which Mrs. Benns had a reasonable ground for 


believing was that, if the site were still available when she might want it, 
then the owner had no objection to leasing it to her. 


Mrs. Benns prosecuted her application for over two years in bad 
faith. Yet when this matter was brought to the Commission's attention 
in Falt's Petition for Reconsideration (R. 608-610), all the Commission 
said was that the "contention must be rejected . . . [because] no showing 
has been made that the site is not presently available" (R. 622). However, 
the present availability (or lack thereof) of the Benns site is totally ir- 
relevant to the issue,! and the Commission's statement is scarcely more 
than a non sequitur. By the Commission's own interpretation, the Rule 
requires that an applicant, when filing and prosecuting his application, 
have reasonable ground for believing that the specified site will be avail- 
able.* Mrs. Benns did not, and the Commission has not even purported 
to find that she did. 


Section 3.33(a) does not specify what penalty attaches to failure to 
comply with its terms. Presumably, an application not specifying a firm 


site is not entitled to consideration.” Surely, an application which speci- 


fies a site in bad faith is entitled to no more consideration. However 


al 


1 See Brennan Broadcasting Co., 15 RR 12e (1957). 
is See Jefferson County Broadcasting Co., 16 RR 42 (1957). 


Section 1-307 ("Defective applications") of the Commission's Rules provides: 
(a) Applications which are determined to be patently not in accord- 
ance with the Commission's rules, regulations, or other require- 
ments . . . will be considered defective and will not be accepted for 
filing or if inadvertently accepted for filing will be dismissed. 
1 RR 51:193, App. B-1. 
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cavalierly the Commission may choose to treat its own Rules, parties 
before it have a right to rely upon those Rules. It would appear that this 
Court should order the Benns application dismissed, at a minimum, it 
should require the Commission to pass upon the issue raised — whether 
Benns had a reasonable ground for believing that her site would be 
available. 


Hl. 


THE COMMISSION'S ACTION IN AWARDING THE BENINS 
APPLICATION A PREFERENCE FOR DIVERSIFICATION OF 
MASS COMMUNICATIONS MEDIA WAS ARBITRARY AND 
CAPRICIOUS. 


A. The Commission did not consider the full extent of 
Benns' WVOK interests in comparing the two 


applicants. 

Although the Commission made basic findings to the| effect that 
WVOK is owned 12-1/2% by Benns, 12-1/2% by her husband and 25% by 
her son, and that Benns is sole operating head of the station and exer- 
cises complete control over it, in considering the extent of Benns' other 
broadcast interests for purposes of comparing the applicants in the area 
of diversification of mass communications media it declined to weigh 
more than her nominal stock ownership in the WVOK licensee corpora- 
tion. The Commission's conclusions state that Benns has'but "a 
minority interest" in WVOK (R. 370). When the matter was raised on 
reconsideration the Commission, although again reciting the full extent 
of her WVOK interests, affirmed its earlier conclusion that Benns "has 
but a 12-1/2% ownership interest in WVOK" (R. 621). From the Com- 
mission's opinions it seems abundantly clear that the Commission did 
not consider Benns' avowed control over WVOK as a matter of signifi- 
cance in the comparative evaluation under the diversification criterion. 


The Commission's position is totally unreasonable. | The purpose 


| 
in making diversification a decisional criterion is to promote diversified 
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control of the mass communications media! For this purpose actual 
control is a more important consideration than ownership. Furthermore, 
the Commission has never taken the position that nominal ownership is 
the test for diversification. Section 3.35 of the Commission's Rules, 
which stems from the same policy as the diversification standard, points 
to the real issue — actual control. To resolve the question in terms of 
nominal ownership, in the face of uncontroverted evidence and findings 

of real control, is to make a mockery of the policy underlying the diver- 


sification issue. 


The question of whether Benns has a 12-1/2% ownership interest 
or a 50% ownership interest (including her immediate family) in WVOK 
is incidental to the question of whether Benns controls WVOK. In dis- 
cussing Falt's contention with respect to the Benns total interest the 
Commission declined to give weight to ownership interests in WVOK of 
the husband and son because there was no proof Benns "controls" her 
husband and son. The Commission's position is untenable because 
whether she controls her husband and son is irrelevant when the record 
is clear that she controls the station. Reason compels that Benns' 
control over WVOK is the significant factor for diversification compari- 


son purposes. 


B. The Commission erred in ascribing significance to 
the number of stations and of broadcast hours which 
Falt controls while disregarding the power and 
potential audience of the stations which Benns con- 
trols or has an interest in. 


ols Of Nas a 


The Commission's conclusions make clear that in its consideration 
of the diversification issue virtually conclusive weight was given to the 
fact that a grant to Falt would give him control of four stations within a 


1 It is undisputed that the Commission may properly favor diversification 
through its licensing policies. McClatchy Broadcasting Co. v. Federal Com- 
munications Commission, 239 F.2d 15 (D.C. Cir. 1956), cert. denied, 353 U.S. 918 (1957) 


. See Note 2, p. 12, supra. 
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100 mile radius (R. 370). The Commission also noted with approval and 
considered significant the Examiner's conclusion that a grant to Falt 
would give him control of "over 417 broadcast hours per week in a rela- 
tively small area of northern Alabama" (R. 329-30). It was, of course, 
perfectly proper for the Commission to give weight to these facts. But 
the Commission likewise had a duty to weigh Benns' broadcast interests 
in a comparable manner. It is clear from the Commission's opinion that 
it did not do so. 


In evaluating Benns' interests, the Commission stated that Benns 
has an interest in two stations, one 135 miles from Sheffield, the other 
100 miles from Sheffield (R. 370); it compared Falt's three to Benns' 
two, Falt's 100 mile radius to Benns' 100 mile minimum separation; it 
noted that a grant to Falt would give him control of 417 broadcast hours 
as against an unspecified number of hours that a grant would deliver to 


Benns and concluded that a grant to Benns would produce less concentra- 


tion. Thus great weight was given to the quantitative factors of number 
of stations and number of broadcast hours while other comparable 


quantitative factors were totally ignored. 


Since Falt's stations all serve separate communities, the total 
number of broadcast hours of these stations is significant! only in terms 
of the number of potential listener hours over which he thereby exercises 
control. Number of broadcast hours is only one variable in the number 
of listener hours; the other variable is the number of potential listeners, 
or the station's power and consequently its service area. It is meaning- 
less to consider the number of broadcast hours apart from the question 
of who can hear the station or stations during those hours. The Commis- 
sion had a duty to consider not only the fact that Benns has two. stations 
(one less than Falt) at a 100 mile minimum separation from Sheffield 
(farther away in miles than Falt's) but also the power and service areas 
of Benns' stations (many times those of Falt's stations) to see which 
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applicant really provided broadcast service to more people and which 
really provided service closer to (or in) Sheffield.” 


Instead of fairly evaluating the facts of record, the Commission 
selected those facts which favored Benns and ignored other equally 
significant facts which favored Falt. As a result, the Commission's 
treatment of the diversification issue was arbitrary and capricious in 
the extreme. Falt's three stations totaled 1500 watts in power, while 
WVOK alone has 50,000 watts and its potential audience exceeds the 
potential audience of all three Falt stations combined.” Yet the Com- 
mission's decision gives no hint that any consideration whatever was 
given to this disparity. Of number of watts, number of potential listeners, 
and number of hours, the Commission selected and emphasized only the 
last. It may be that there are public interest considerations supporting 
the conclusion that Falt's broadcasting interests outweighed those of 
Benns. But if such exist, they cannot be found in the Commission's 
Decision. Rather, the Commission simply ignored the disparity in power 
and service area between the Falt and Benns stations. A decision such 
as this, which gives controlling weight to selected quantitative factors 
while ignoring the existence of comparable and countervailing quantita- 
tive factors, cannot be sustained. 


C. Sincé the diversification issue in the Commission's 
view was determinative of this case reversal is 


required. 

The Commission (and also the Examiner) made clear that in its 
view the diversification of mass communications media issue was deter- 
minative in this case (R. 370). With respect to that issue, the Commis- 
sion did not consider the full extent of Benns' WVOK interest or the 


7 In this connection see chart, R. 606. 


: WVOK's 50000 watts not only give it an exceedingly large service area, but 
also in a very real sense make WVOK "closer" to Sheffield than any of Falt's 
stations. Although in miles all of Falt's stations are closer to Sheffield than is 
WVOK, WVOK overlaps 47.2% of the proposed Sheffield service area and provides 
service in the vicinity of Sheffield, whereas Falt's stations do not overlap the 
Sheffield service area at all. 
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disparity in power and service area between Benns' and Falt's stations. 
The arbitrary and capricious manner in which the Commission disposed of 
what it considered the crucial issue in the case cannot be considered harm- 


less error and requires reversal. 


Iv. 


THE COMMISSION INCORRECTLY EXCLUDED EVIDENCE CONCERNING 
THE BROADCAST INTERESTS OF BENNS' IMMEDIATE FAMILY. 


Apart from the reasonableness of the Commission's action in award- 
ing a substantial preference to the Benns application, based upon the 
premise that Benns' interest in WVOK was limited to 12-1/2% stock owner- 
ship, the Commission did not permit into evidence certain other matters 
having a direct bearing upon the diversification issue. The|Examiner per- 
mitted evidence as to Benns' husband's and son's ownership interests in 
WVOK (although the Examiner and the Commission later attached no sig- 
nificance to these holdings) but when Falt attempted to adduce through 
cross examination of Benns the extent of her son's interests in other sta- 


tions, the Examiner did not permit it. 


With respect to the diversification issue, it is obviously relevant and 
material to determine in what stations Benns might, through her son, have 
some indirect interest or element of control. Benns stated/in her written 


direct testimony and orally upon cross examination that she had no interest 


in or control over any station, except WVOK, in which her son has an 
ownership interest (Tr. 29). But the questions of what constitutes an 'in- 
terest" and what constitutes "control" are matters about which the Com- 


mission and not Benns must reach conclusions. Her direct |case and her 
denials, while obviously evidence to be considered, are nevertheless self- 
serving conclusionary statements which Falt had a right to test on cross 
examination. The Examiner's refusal to permit inquiry concerning other 
stations in which William E. Benns, Jr. has ownership interests foreclosed 
any useful cross examination. Falt's purpose in this line of inquiry was to 
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follow up by questioning Benns as to her knowledge of and specific 
activities in connection with her son's other stations, thus showing in fact 
whether or not she has an interest in or, in particular, exercises any 
degree of control over these stations. The Examiner refused Falt his 
right to pursue this line of questioning on cross examination and the Com- 
mission affirmed the Examiner's action on the ground that Falt had not 


shown that Benns exercises any control over her son (R. 372). 


The propriety of Falt's line of inquiry is shown by two facts. First 
in evaluating the broadcast interests of an individual the Commission 
always considers the broadcast interests of immediate members of his 
family. Information concerning such interests must be supplied with any 
application for new or changed broadcast facilities or for assignment or 
transfer of control of such facilities.! The Commission, in effect, pre- 
sumes that members of a family will act in concert and that broadcast 
interests of immediate family members should be imputed to an appli- 
cant.” Although the Commission will treat intra-family interests as 
separate when evidence to that effect is adduced, immediate family inter- 
ests are treated initially as relevant and material to the issue of the 


existing broadcast interests of an applicant. 


: Paragraph 21 of Section II in FCC Forms 301, 314, and 315 reads as follows: 
(a) Are any of the parties to this application related to each other (as 
husband, wife, father, mother, brother, sister, son or daughter) ? 

(b) Does any member of the immediate family (i.e., husband, wife, 
father, mother, brother, sister, son or daughter) of any party to this 
application have any interest in or connection with any other broadcast 
station or pending application? 
(c) If answer is Yes" to either (a) or (b) above, state 
(a) names of the persons, (b) relationship, (c) nature and extent 
of such interest or connection, (d) name of applicant or call 
letters of station, (e) file number of application, and (f) location 
of station or proposed station involved. 


2 In the instructions accompanying FCC Form 323, it is stated: 


A transfer of control takes place when: .. . (2) Any family group... 
gains or loses affirmative or negative (50%) control ...- 
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Second, there is considerable evidence in the record to suggest that 
Benns and her son do not operate their respective broadcast interests 
entirely at ‘arm's length’. Benns owns 12-1/2% of WVOK while her son 
owns 25% of the station; yet Benns is the sole operating head of this 
facility. Benns' son is "just" the station's consulting enginger.? Benns 
has owned other broadcast interests in conjunction with her|son. Benns' 
stations are represented by the same Washington counsel as her son's 
stations, as was pointed out by Benns' counsel at the oral argument (Tr. 
295). These circumstances, taken together, suggest that the Benns family 
relationship is quite close indeed; and considering the fact that all Benns 
family station interests are located in or near Alabama, the Examiner 
and the Commission were equally on notice that, notwithstanding super- 
ficial protestations to the contrary, the weight of circumstances points to 
the fact that there is a certain interrelationship between Benns' stations 
and those of her son. Certainly there was a sufficiently strong suggestion 
to justify pursuit of cross examination in this area. 


The Commission's position on this crucial point is that intra-family 
control by the applicant must first be shown before examination can be 
had into family interests. This position is unreasonable because the type 
of indirect ownership and/or control possibly here involved cannot always 
be shown without first adducing evidence about the interests. Notwith- 
standing the foregoing, in the instant proceeding there was evidence in the 


record to support a conclusion that Benns exercised some degree of 
family control. This evidence was the uncontested fact that Benns has 
been and is sole operating head of WVOK although she owns| only 12-1/2% 


while her son owns 25%. Common sense compels that suchia situation 
does not exist except by relinquishment by the son to the mother of his 
right to have a voice in the operation of the station. The apparent fact 
that Benns speaks for the entire family with regard to Pan that 


she may have some degree of control over other family ve es. 


He was also the consulting engineer for Benns' Sheffield application (Tr. 35). 
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In support of the Examiner's ruling the Commission cites WPTF 
Radio Co. This case does not stand for the proposition for which it is 
cited. In the WPTF Radio case the Commission conducted the very sort 
of examination into family interests that it here refused to permit, even 
on cross examination. The Commission concluded after such examination 
that control did not in fact exist and decided the issue accordingly, but 
the Commission's consideration of the cas 
vant and material evidence. It is respectfully urged that the instant 
appeal seeks no more than a proper procedure of decision formulation 


predicated upon a complete record. 


V. 


THE COMMISSION'S FAILURE TO AWARD A PREFERENCE TO FALT 

IN THE AREAS OF CIVIC PARTICIPATION, OWNERSHIP-MANAGE- 

MENT INTEGRATION, AND BROADCAST EXPERIENCE AND DIVER- 
SIFICATION OF BUSINESS INTERESTS WAS ARBITRARY AND CAPRICIOUS. 


The Johnston case” requires that the Commission reach its conclu- 


sions as a rational result from the findings of fact.* In the instant case, 
although the Commission's findings reflect significant differences between 
the applicants in certain comparative areas, the Commission declined to 
award preferences (R. 369). So substantial are the differences in these 


areas that the Commission's conclusion was arbitrary and capricious. 


First, in the area of civic participation the Commission's findings 
show that Mrs. Benns is prominent in the Five Points West Christian 
Society and the Birmingham Chamber of Commerce, and she is a member 
of the Birmingham Better Business Bureau. The findings also show that 
Falt is (1) active in the Huntsville Rotary Club (Chairman, Music Com- 
mittee); (2) active in the Huntsville Historical Society (President); 


1 12 RR 609 (1956). 


. Johnston Broadcasting Co. v. Federal Communications Commission, 175 F.2d 
351 (D.C. Cir. 1949). 


3 id. at 357. 
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| 
(3) active in church affairs (Vice Chairman); (4) continuing member of 


the PTA; (5) charter member of Huntsville Optimist Club (active in club 
for seven years including term as Director and President, and General 
Chairman of Optimist Air Show); (6) former member of State Rent Con- 
trol Board (local Chairman of Price Control Information Committee); 
(7) former solicitor of Community Chest (several years); and (8) patron 
of the Huntsville Civic Orchestra. 


Second, in the area of integration of ownership and management 
the Commission's findings show that Mrs. Benns will not reside in Shef- 
field, but will have daily "contact" with the station. The ultimate decision 
in matters pertaining to the proposed Sheffield station will rest with Mrs. 
Benns. The findings show that Falt will not reside in Sheffield, but will 
spend at least two full days each week in Sheffield on affairs of the station. 
He will be station general manager, formulate all station policy, and per- 
sonally supervise all aspects of station operations. 


Third, in the area of broadcast experience and diversification of 
business interests the Commission's findings show that since 1947 Benns 
has been operating head of WVOK, Birmingham. From 1939 to 1942, she 
was in radio with Station WFTM, Fort Myers, Florida. Prior to entering 
broadcasting Benns was a school teacher, had some experience in 
journalism and advertising with the Christian Science Monitor and worked 
in a war plant during World War Il. The Commission's findings show that 
since 1948 Falt has been operating head of WFUN, Huntsville and since 
1953 he has been operating head of WAJF, Decatur. Prior to entering 
broadcasting, Falt had experience as a teacher, as a special agent for 
Northwestern Life Insurance Co., on active duty with the Army Engineers 
(1935-36), in the nursery business, in the meatpacking business and as 
an officer on a World War II tour of active duty with the U.|/S. Navy. 


With all due deference to the Commission's discretion, its conclu- 


sion that no preference should attach in the aforementioned areas cannot 
be sustained. 
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CONCLUSION 


For the foregoing reasons, the Decisions and Orders of the Federal 
Communications Commission denying the application of Falt and granting 
the application of Benns should be reversed. 


WHEREFORE, appellant respectfully requests that an order be 
entered by this Court reversing the Decisions and Orders complained of 


and granting appellant such other relief as may be just and proper in the 


premises. 
Respectfully submitted, 


JAMES A. McKENNA, JR. 
DAVID S. STEVENS 
THOMAS N. FROHOCK 


McKenna & Wilkinson 
1735 DeSales Street, N. W. 
Washington 6, D. C. 


Attorneys for 
J. B. Falt, Jr., Appellant 


January 19, 1962 


APPENDIX A 


The attached map is part of Falt Exhibit 13 (R.) 229). 
It depicts the overlap between Station WVOK, Birmingham 
and the Benns (tr/as Sheffield Broadcasting Company) 
proposed Sheffield station. 
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STATUTES AND RULES INVOLVED 


The relevant provisions of the Communications Act of 1934, as 
amended (47 U.S.C. § 151 et seq.), are as follows: 


Section 402. (b) Appeals may be taken from decisions and 
orders of the Commission to the United States Court of 

Appeals for the District of Columbia in any of the following 
cases: 


(1) By any applicant for a construction permit or 
station license, whose application is denied by the 
Commission. 


(6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the 
Commission granting or denying any application 

described in paragraphs (1), (2), (3), and (4) hereof. 


eoeere 


The relevant provisions of the Commission's Rules (47 CFR ) 


are as follows: 


Section 1.307. Defective applications. 


(a) Applications which are determined to be patently 
not in accordance with the Commission's rules, regula- 
tions, or other requirements, unless accompanied an 
appropriate request for waiver, will be considered defec- 
tive and will not be accepted for filing or if inadvertently 
accepted for filing will be dismissed. Requests for 
waiver shall show the nature of the waiver or exce tion 
desired and shall set forth the reasons in support thereof. 


B-2 


Section 3.11 Service areas. 


(a) The term "primary service area" of a broadcast 
station means the area in which the groundwave is not sub- 
ject to objectionable interference or objectionable fading. 


Section 3.33 Antenna systems; showing required. 


(a) An application for authority to install a broadcast 
antenna shall specify a definite site and include full details 
of the antenna design and expected performance. (Site-to- 
be-determined applications which were on file prior to 
October 28, 1953, may be granted conditioned upon the 
filing within 60 days of such grant of an application for 
modification of permit specifying a site conforming to 
Commission's rules and standards A) 


Section 3.35 Multiple ownership. 


No license for a standard broadcast station shall be 
granted to any party (including all parties under common 
control) if: 


(a) Such party directly or indirectly owns, 
operates or controls another standard broadcast 
station, a substantial portion of whose primary 
service area would receive primary service from 
the station in question, except upon a showing that 
public interest, convenience and necessity will be 
served through such multiple ownership situation; 


Note: 1. The word "control" as used 
herein is not limited to majority stock owner- 
ship, but includes actual working control in 
whatever manner exercised. 
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Section 3.182 Engineering standards of allocation, 


(f) The signals necessary to render primary service 
to different types of service areas are as follows: 


Field intensity 
Area: dwave 1 


City business or factory areas mv/m. 
City residential areas mv/m. 


Rural - all areas during winter or 
northern areas during summer f .5 mv/m. 


Rural - southern areas during 
0.25 to 1.0 mv/m. 


a See §3.184 for curves showing distance to various groundwave 
field intensity contours for different frequency and ground conduc- 
tivities and §3.183. 


(g) In determining the population of the primary 
service area, it may be considered that the following 
signals are satisfactory to overcome man-made noise 
in towns of the population given. 


Field intensity 

Population: groundwave 
0.5 mv/m 
2.0 mv/m 


Values given in 
paragraph (f) of 
this section 


